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YOUNG OFFENDERS AMENDMENT BILL 2004 
Second Reading 

Resumed from 10 November. 

HON GIZ WATSON (North Metropolitan) [10.20 am]:  I was in the middle of my remarks yesterday, when the 
debate was interrupted.  

Hon Nick Griffiths:  In the middle?  

Hon GIZ WATSON:  Well, near the end.  What can I say?  I note that I have 13 minutes and 38 seconds to go.  I 
thank the minister; he is too kind! 

On revisiting my notes from yesterday, I realised that I had made an error in commenting on clause 27, in that I 
said that the Greens (WA) supported this clause.  In fact, I had some questions about this clause.  It seeks to 
amend section 132 of the Young Offenders Act.  Clause 27(1) reads - 

After section 132(1) the following subsection is inserted - 

(1a) Instead of ordering the release of the offender from custody, the Board may, if it considers it 
appropriate to do so - 

(a) decide not to order the release of the offender from custody; or 

(b) defer its decision about whether or not to order the release of the offender from 
custody. 

My concern is with the words “if it considers it appropriate to do so”.  I would argue that a public interest test 
would be more appropriate than simply what I understand to be a very broad test of whether the board considers 
it appropriate.  It should actually say something about the public interest.  

The minister has indicated to me that if I have some particular detailed questions - 

Hon Nick Griffiths:  You can ask the questions, and I will answer them either now or when I respond.  

Hon GIZ WATSON:  I will flag the clauses I have questions about, and speak to them in more detail in the 
committee stage.  Clause 36 proposes to amend section 157 of the Young Offenders Act to remove the 
requirement for a quorum of the Supervised Release Review Board to include a female member if the offender 
being considered is female, or an Aboriginal member if the offender being considered is Aboriginal.  I do not 
know whether that is a good idea.  Have organisations such as the Aboriginal Legal Service been consulted, 
particularly about the removal of the requirement to have an Aboriginal member of the review board present if 
the offender is Aboriginal?   

That is the conclusion of my comments specifically relating to the clauses in the Bill.  This amending Bill largely 
reflects the outcome of the evaluation of the Young Offenders Act tabled in February 1998.  The executive 
summary of the recommendations of that review shows that a number of the issues covered in the Bill arise from 
that review, but a number of other things in that review are not reflected in this legislation.  I seek some 
indication about why those things have not been followed through.  For example, page VI of the report, under 
“Recommendations”, reads, in part - 

That a statement of rights is included in future amendments to the Act unless such a statement has 
already been incorporated into another Act.  

This Bill does not seek to include a statement of rights, as far as I can see.  Further recommendations that have 
not been taken up read - 

That a youth advocate be recognized in the Act as being entitled to attend a Juvenile Justice Team as a 
support for a young person when the young person or his/her family so requests.  

. . . 

That the Ministry of Justice look for ways to increase the number of Aboriginal staff employed at all 
stages of the juvenile justice system.   

I recognise that that is not something that would be included in a piece of legislation.  A further recommendation 
states - 

That Section 121 of the Young Offenders Act is amended to provide for supervised release after a 
young person has served a third of his or her term and to allow for a third remission in line with Section 
93 of the Sentencing Act.  

Hon Peter Foss:  That is because it was then out of line, but it is now in line.  
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Hon GIZ WATSON:  It is in line?  Further recommendations are - 

That the issues raised by members of the judiciary with respect to sentencing options are considered 
when the Act is amended, namely: 

•  the current inability of the judiciary to impose a short period of detention followed by a longer 
period of supervision when this is considered to be most appropriate response to an offence; 

Hon Nick Griffiths:  That may have been considered; I do not know.  I will have to seek advice.  The 
consideration of issues does not mean that they are automatically included.  

Hon GIZ WATSON:  I understand that, but I am pursuing the fact that certain recommendations have been taken 
up and others have not.  I would like an indication, if possible - maybe the minister cannot do this - 

Hon Nick Griffiths:  If I get advice in time, I will give such an indication.  I suppose we are considering the 
recommendations that are before us, in the Bill.  

Hon GIZ WATSON:  I am suggesting that these are some of the other things that could have been included.  The 
recommendation continues - 

•  the absence of statutory power to defer sentencing; and  

•  the 12-month limit on conditional release orders.  

The final recommendations I will quote read - 

That the Act is amended to require an interpreter to be freely available at all stages in the criminal 
justice process where there is doubt about the ability of the person to understand legal proceedings in 
English or to express him or herself in English.  

That consideration be given to other amendments proposed by the AJC and the AAD, namely: 

•  the establishment of a complaints officer for juvenile institutions to be based in the Ombudsman’s 
office; 

•  provision for Aboriginal representatives to have the right to visit detention centres; 

•  provision for extended visits from family and friends from rural and remote areas when the juvenile 
cannot be placed in a centre close by; 

•  an extension of Section 180 to include the family of the deceased person and the Aboriginal Legal 
Service among those notified when there is a death in custody; and 

•  provisions relating to self harm.  

We are amending the Young Offenders Act.  In that context, some of these other matters could have been dealt 
with at the same time.  With those comments, the Greens (WA) will not oppose the Bill, but I will seek some 
further answers in the committee stage.  

HON NICK GRIFFITHS (East Metropolitan - Minister for Housing and Works) [10.26 am]:  I thank Hon 
Peter Foss and Hon Giz Watson for their observations.  I endeavoured to deal with a number of queries during 
the debate by way of unruly interjection, but perhaps I was not unruly enough!  On the issue raised by Hon Peter 
Foss about clause 6, I stated my view, and I now restate that position, having received advice that confirms it: 
namely, that the chief executive officer will still undertake duties and responsibilities under the direction of the 
minister, so the minister has that appropriate say.  Issues were raised about clause 7.  Proposed section 11A is 
modelled on provisions of the Prisons Act.  Staff working in juvenile detention centres are required to follow 
rules developed by the chief executive officer and superintendents of detention centres that specifically relate to 
the operation of detention centres.  

Proposed section 11C allows the use of prescribed force in prescribed circumstances.  Currently, the prescribed 
circumstances are contained in a juvenile custodial rule.  I am advised that the Act allows the chief executive 
officer to make rules; that is the legal basis for it.  Proposed section 11C requires, among other things, that all 
steps short of using physical force must have been tried to obtain compliance, there must be an immediate risk of 
physical harm to the detainee or another person and that only the minimum degree of force necessary is to be 
used.  The rule prohibits certain force from being used such as head and neck locks.  Advice has been received 
from the State Solicitor to the effect that the Act should contain an authority to use physical force.  That is not to 
say that the authority to use physical force contained in the rule is not valid, but because that advice has been 
received, it is considered prudent to proceed down that path.   

Proposed section 11E enables prison officers to assist in managing critical incidents in a detention centre.  The 
emergency support group is called if a young person, for example, gets on the roof of the detention centre.  I am 
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advised that that group has the negotiation skills, training and equipment to manage these incidents.  It has been 
called in on approximately 15 occasions - the advice is not exact; I do not know whether that means 14, 16 or 15 
occasions - and used on two or three occasions.  Again, that is hardly exact; I would have thought it was used on 
two or three, as the case may be - one or the other.  However, that is the advice I have received.   

Clause 9 deals with the ability to share information with other jurisdictions.  Hon Peter Foss raised an issue, and 
I am causing to be placed on the notice paper an amendment that I trust will deal with the point he raised.   

The next issue raised was the provision of information to victims to take civil action.  One point of view was 
expressed by Hon Peter Foss.  He wished for the word “may” to be replaced by the word “shall”.  On the other 
hand, another point of view was expressed by Hon Giz Watson.  Although she accepted that it was a reasonable 
principle, if I recall her remarks correctly, she said that victims should have access but there may be 
circumstances where they should not, and that safeguards should be put in place such as using an intermediary.  
The Government’s position with regard to those two points of view is that we are in the middle.  The word 
“may” gives the court the discretion.  The fact that the issue was raised, I suggest, is a direction to the effect that 
victims in most circumstances should get the information, because it is a reasonable proposition that they get the 
information.  However, there are circumstances in which they should not get it.  I note that Hon Peter Foss 
intends to pursue the matter in committee, and rather than having detailed debate twice, I propose to further deal 
with that issue at that stage.  I understand that there will be debate over the words “shall” and “may”, and there 
may be debate about other words.   

Hon Barry House:  There “shall” be debate.   

Hon NICK GRIFFITHS:  I cannot foreshadow what occurs in committee.  Hon Peter Foss may continue to 
reflect and may change his mind.  Similarly, Hon Giz Watson may also reflect and change her mind.   

Hon Peter Foss:  And you may too.   

Hon NICK GRIFFITHS:  I may be persuaded by a prescribed force; a person never knows.   

Hon Peter Foss:  Or persuaded by argument.   

Hon NICK GRIFFITHS:  I am sure I am capable of being persuaded by argument if the argument is good 
enough.  I have no doubt the argument will be interesting.  Hon Giz Watson wished to know how frequently a 
young person is monitored to ensure that he does not breach conditions because of unstable living conditions.  I 
am advised that offenders on conditional release and supervised release orders are closely case managed, and 
that the officer concerned has a duty to be aware of the young person’s circumstances.  The flexibility provided 
will allow for the circumstances raised by Hon Giz Watson.   
Hon Peter Foss raised an interesting point about people being released and then not being able to be recaptured 
unless they walked back in.  I refer Hon Peter Foss to clause 41 and proposed section 193A(3).  This was not 
done overnight; it is there -   

Hon Peter Foss:  I am glad it is there.  I was looking for it and I missed it.   

Hon NICK GRIFFITHS:  I do not blame him for missing it, quite frankly, because I raised the issue, and I was 
referred to clause 41.   
Hon Peter Foss:  That is interesting, because I did look at that clause but I did not pick it up.   

Hon NICK GRIFFITHS:  It is not something that jumps out at a person; then again, we are talking about 
escapes, and it escaped us both.   
Hon Peter Foss:  It was very embarrassing at the time.   

Hon NICK GRIFFITHS:  It was not as embarrassing as it could have been.  The Opposition of the day did not 
find out about it.  Hon Giz Watson raised a question about consultation to do with clause 36, and no doubt she 
will pursue that in committee.  I trust I will have an answer to that question when we get to that stage.   
Similarly, she referred to a number of recommendations contained in the evaluation of the Young Offenders Act 
1994.  Of course, these were only recommendations; they are not binding on Government.  However, if Hon Giz 
Watson wishes to put the question when we consider the short title, I trust I will be able to give her an answer at 
least in general terms.  In those circumstances, I commend the Bill to the House.   
Question put and passed. 
Bill read a second time. 

Committee 

The Deputy Chairman of Committees (Hon Adele Farina) in the Chair; Hon Nick Griffiths (Minister for Housing 
and Works) in charge of the Bill.   
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Clause 1:  Short title -  
Hon PETER FOSS:  I alert members that an amendment that I will be moving to clause 10 will be circulated 
shortly.   

Hon GIZ WATSON:  I seek a response to the question I raised about the recommendations that flowed from the 
1998 review.  This is the point in the debate when I can seek clarification as to -  
Hon Peter Foss:  What is missing.  

Hon GIZ WATSON:  Yes, to what is missing.  I, too, might seek to amend the Bill.   

Hon NICK GRIFFITHS:  Hon Giz Watson referred to a number of recommendations contained in the document 
titled “Evaluation of the Young Offenders Act (1994)”, dated February 1998.  They have not been dealt with in 
this Bill because they were not considered to be practicable or appropriate.  They were otherwise dealt with in an 
administrative way.   

Clause put and passed. 

Clauses 2 to 8 put and passed.   

Clause 9:  Section 15A inserted -   
Hon NICK GRIFFITHS:  I move -  

Page 9, line 34  - To delete “State” and insert instead - 

Commonwealth, State, Territory or overseas 

In the course of the second reading debate, Hon Peter Foss outlined an example in which, if I recall it correctly, a 
young Western Australian offender was leaving our shores and moving to New Zealand.   

Hon Peter Foss:  Yes, but not necessarily willingly.   

Hon NICK GRIFFITHS:  No, the person concerned was being deported.  In the public interest - that is, the 
public interest of the planet - it was considered appropriate that the relevant minister in New Zealand be 
informed.  However, there was difficulty doing so because of the constraints of our law.  This amendment seeks 
to deal with that issue.   

Hon Peter Foss:  It caused a slight furore in New Zealand.   

Hon NICK GRIFFITHS:  Has Hon Peter Foss been to New Zealand since?   
Hon Peter Foss:  No.  
Hon NICK GRIFFITHS:  I trust that Hon Peter Foss is now able to travel to New Zealand.  This amendment 
seeks to deal with that matter, which was quite properly raised.  

Amendment put and passed.  

Clause, as amended, put and passed.  

Clause 10:  Section 17 amended - 
Hon PETER FOSS:  I move -  

Page 10, line 16 - To delete “may” and insert instead -  

shall, unless there is good reason not to 

Hon Nick Griffiths:  I agree with the amendment. 

Hon GIZ WATSON:  Yes, well -  
Hon Nick Griffiths:  You don’t have to agree with it!   
Hon GIZ WATSON:  I do not agree with it.  The Greens (WA) put on the record that we do not agree with this 
amendment.  In the second reading debate I raised concern about this provision, not because I want to prevent 
victims of crime from being able pursue civil action, but because I am concerned about removing the protection 
of not identifying juveniles.  I did not oppose clause 9, which relates to information being shared with 
departments, because, as I understand it, that was one of the recommendations made by the Gordon inquiry.  
However, this provision does concern me.  I made a suggestion in the second reading debate that there was a 
way of achieving the same end; that is, allowing victims of crime to have documents served on the appropriate 
person.  However, providing the addresses of juveniles is a concern to me.  I realise that there is a penalty for a 
person who uses that information for any purpose other than commencing a civil action.  However, as I said, this 
provision is open to misuse.  The amendment moved by Hon Peter Foss will make providing such information a 
requirement rather than an option, and that will exacerbate the problem.   
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Hon PETER FOSS:  I take issue with a few things that Hon Giz Watson said.  First of all, a victim is entitled to 
an offender’s name and address if he or she turns up on the day of the hearing.  The only reason that they would 
not have received that information is that there was a muck-up in the process and they were not told about the 
date of the hearing.  That would be most unfortunate and, in view of the Victims of Crime Act, contrary to the 
law.  However, that does happen.  I mentioned a case yesterday that involved an adult offender.  The matter went 
ahead but the victim was not told.  He did not get a victim impact statement and months later he still does not 
have the offender’s name and address.  It is offensive to suggest that a victim should not have access to that 
information if the person happens to miss out on being advised of the day.  After all, an offender has the victim’s 
address, because most offences tend to be burglaries - often violent burglaries - in people’s homes.  An offender 
knows where the victim is but the victim does not know where the offender is.  He or she may want to know 
merely for the purpose of suing the offender.  The reality of the matter is that many of these victims are elderly 
people victimised in their homes.  I am using them as an example, because these are not rare occurrences.  To 
deprive an elderly victim of the capacity to sue or make application for criminal injury compensation is 
outrageous.  A victim is entitled to that.  The concept of an anonymous offender is in itself offensive, as is the 
concept that a person who is attacked by a person unknown does not have the capacity to find out who the 
offender was.  I thought that the Greens were in favour of restorative justice.  Restorative justice includes 
knowing the offender and meeting him face to face.  The whole concept of restorative justice is being a real 
person to the offender.  Hon Giz Watson is suggesting that we should preserve the identity of the offender.  That 
has to be absolutely contrary to the concept of restorative justice.  It is offensive to think that a victim might 
misuse this information.  Sure, that may happen.  However, we give offenders the benefit of being innocent until 
proved guilty.  We should give victims that same courtesy, especially because they have done absolutely nothing 
to suggest otherwise.  Although I understand the member’s general reluctance to have the name and address of 
young offenders made public, if there is one overriding public interest it is that a victim should know, not only 
for the purpose of bringing action, but also simply for knowing.  If the victim wants to apply for criminal injuries 
compensation or sue, he or she should have been given an order under the terms of the Sentencing Act against 
the offender for compensation.  I put that provision in the legislation, because once upon a time a person could 
not get an order for compensation unless the person subject to the order could be shown to be able to pay it.  
Now a person can get the order but he cannot have somebody put in jail for not doing it; it just becomes like a 
civil order for payment.  The person should have got that at the trial, anyway.  If the person still needs to sue, it 
is because the process has gone wrong on a number of occasions and he was not notified of the date of the 
hearing, he was not given an order for reparation and, generally speaking, he had been denied his rights as a 
victim, but afterwards to not receive the name and address so he can take civil action would be the ultimate 
victimisation of the victim.  I am pleased the Government will accept the amendment.  It still leaves the 
discretion with the court, but it does at least change the position that the victim should know. 

Hon GIZ WATSON:  I will respond to Hon Peter Foss, because his comments are somewhat mischievous.  I 
make it clear that it is not our intention to prevent the victim of crime taking civil action.  Perhaps the honourable 
member missed some of my points throughout the second reading debate. 

Hon Peter Foss interjected. 

Hon GIZ WATSON:  I will provide this example.  Take the case of an adoption in which there is tension 
between the relinquishing mother and the adopted child who seeks to make contact but is not able to make 
contact directly.  An intermediary could convey that information.  I also appreciate that if the victim or any other 
person is in attendance at the court he will have that information, but it is a long-standing issue that the identity 
of juvenile defenders is not made public.  My understanding is that that is the current situation. 

Hon Peter Foss:  They are part of the action.  That person is not there as a member of the public but because he is 
the victim.  He may very well be one of the other witnesses. 

Hon GIZ WATSON:  Obviously, but I am asking about - 

Hon Peter Foss:  That person is not X and Y in the court. 

Hon GIZ WATSON:  Sorry? 

Hon Peter Foss:  If he goes into a court he is not X and Y in the court.  It is only for publicity purposes that he is 
X and Y. 

Hon GIZ WATSON:  That is what I am talking about.  What is to prevent the victim of crime having that 
information and then making it public?  

Hon Peter Foss:  That is prohibited by law. 

Hon GIZ WATSON:  Which law? 

Hon Peter Foss:  The Young Offenders Act.  It does not allow anybody to publish; only the newspapers. 
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Hon GIZ WATSON:  Hon Peter Foss also mentioned that the Greens (WA) support restorative justice and he 
made some reference to the fact that taking this line on this issue meant that that was contrary to our support for 
restorative justice, omitting to say that the obvious difference is that restorative justice involves the compliance 
of all parties involved and the agreement of those parties.  In this case the offender is not being asked to agree to 
the process.  It is a different scenario altogether and it is not contrary to our approach to restorative justice, which 
is very good.  I am glad to see that, among other things, this Bill enhances some of the aspects of restorative 
justice.  I am happy to leave my comments at that. 
Hon PETER FOSS:  I can see that the minister is getting edgy. 

Hon Nick Griffiths:  I am not getting edgy; I am looking at something else and smiling about it. 
Hon PETER FOSS:  I made the point about restorative justice because it has, as its endpoint, a beneficial result.  
I will wait until I have the attention of the honourable member. 

Restorative justice has, in the end, a beneficial result for the parties involved.  If restorative justice is beneficial 
for both victims and offenders - I think that is what the honourable member would argue - one of the benefits for 
the victim is to know and confront them.  If the honourable member believes that is of benefit to the victim she 
can at least understand why not knowing the offender - neither knowing his name nor address, nor being able to 
seek any form of redress - is an aggravation.  I am not saying it is the same as restorative justice; it has the same 
logic as restorative justice, but to the extent that being able to confront his offender is good for the victim, not 
even knowing who his offender is is bad for the victim.  If we follow the logic for one we should follow the logic 
for the other.  Secondly, the member’s analogy of surrendering mothers is a bit different.  We are not dealing 
with an innocent child and a surrendering mother; we are dealing with a victim and an offender.  The law already 
provides that capacity and, had it been observed by the authorities, the person would have had that information.  
The limitations on publication are quite limited.  It is not that no-one might know; it is just that it is not allowed 
to be published.  That is quite a different concept from nobody knowing.  The last thing is the suggestion about 
how it might be done.  I do not know whether the honourable member has ever been involved in trying to get 
money back from somebody who has taken her for a ride.  It is quite difficult. 

Hon Giz Watson:  I have been a builder. 

Hon PETER FOSS:  Okay.  What the honourable member will understand is that often a person will get his 
judgment but will not get his money.  Unfortunately, most victims might get their judgment but they will not get 
their money.  At least they get their judgment.  I know somebody who actually sued somebody who stole her car 
and burnt it.  She found out who he was, went down and served him in jail and got a judgment against him.  It 
was something like 10 years later, after the bloke had got out of jail and had given the thumbs-up to paying her 
any money, he got himself a good job and a house, that she went around with the judgment and said, “I would 
like my money now, thank you.”  She could only do that because she had a judgment.  The other problem is that 
people victims are trying to get their money from have a tendency to move around.  They cannot get the 
authorities to do the chasing.  They will take the request and forget about it.  A person needs to be able to issue a 
summons, hand it over to the bailiff, who can then go to - 

THE PRESIDENT:  Members will be aware that this is when we interrupt the normal proceedings of the House 
as it is the eleventh hour of the eleventh day of the eleventh month.  This day commemorates the armistice of 
1918, which ended the Great War.  We remember the sacrifices made.  Thereafter this day has been known 
either as Armistice Day or Remembrance Day.  We will stand shortly to observe the occasion and remember 
those who sacrificed their lives in the First World War and wars thereafter. 

[Members stood and observed a minute’s silence.] 

Hon PETER FOSS:  The point I was making was that with many debtors the problem is that they keep moving 
address.  If we do not have some capacity to track them down, there is little chance of getting anything.  
Normally, a warrant is given to a bailiff, who attends the premises.  If no-one is there, he makes inquiries about 
where the person may be.  A person may have to be traced from that address.  A government department will not 
do that on behalf of a creditor.  I do not think that a department should do that.  Extra protection should not be 
given to a juvenile who has been a criminal.  The member is elevating anonymity to a level that is not part of the 
theory of juvenile justice.  We certainly do not want people publicly labelled as criminals; it does not add 
anything to their rehabilitation.  However, that is not in any way compromised by the victim knowing and having 
the right to sue.  It would only be because of a failure of process on the part of government that a person does not 
know.  We should not trust another process to government.  If the member believes that the Government will 
chase a debtor on behalf of a creditor, she has a greater faith in government departments than would be justified 
by any experience I have had.  I will now sit down and try to not speak again to allow the matter to go through. 

Hon GIZ WATSON:  I have one final question.  Why was this provision not in the original Act? 
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Hon NICK GRIFFITHS:  I do not know why it was not in the original Act.  The original Act was passed many 
years ago and I was not a member of the Government at the time. 

Amendment put and passed. 

Clause, as amended, put and passed. 

Clauses 11 to 35 put and passed. 

Clause 36:  Section 157 amended - 

Hon GIZ WATSON:  This clause amends section 157 and removes the requirement for the quorum of the 
Supervised Release Review Board to include a female member if an offender being considered is female or an 
Aboriginal member if an offender being considered is an Aboriginal.  Have organisations such as the Aboriginal 
Legal Service been consulted on their views, particularly whether it is desirable to remove the need for an 
Aboriginal to be on the board if the offender being considered is an Aboriginal? 

Hon NICK GRIFFITHS:  There was no consultation.  This position was arrived at as a result of experience.  It is 
considered to be a reasonable position because experience shows there was some delay in trying to find a 
particular person of a particular category.  Rather than delay supervised release, it was considered good policy to 
get on with it.  When an Aboriginal person or a female can be accessed, that is fine, but there is no need to delay 
proceedings. 

Clause put and passed. 

Clauses 37 to 45 put and passed. 

Schedule put and passed. 

Title put and passed. 

Bill reported, with amendments. 
Leave granted to proceed forthwith through remaining stages. 

Report 

Report of committee adopted. 

Third Reading 

Bill read a third time, on motion by Hon Nick Griffiths (Minister for Housing and Works), and returned to the 
Assembly with amendments.   
 


